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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

    UDALGURI: ASSAM 

      PRESENT: Mr. R.LAL, AJS  

      Sessions Case No.46/2016 

       STATE OF ASSAM 

             Vs 

         Ajoy Rabha   

 

DATE OF EVIDENCE: 24.06.2016 & 01.07.2016 

DATE OF ARGUMENT: 05.07.2016 

 DATE OF JUDGMENT: 05.07.2016  

ADVOCATE FOR THE PROSECUTION: Mr. BK Chetri  

ADVOCATE FOR THE DEFENCE: Mr. T. Boro 

CASES REFERRED: 

JUDGMENT: 

 

1.  This is a case charge sheeted amongst other under 

Section 376 IPC. The prosecution case commenced on the 

basis of an FIR filed by Mantu Deka stating inter-alia that 

on 28.05.2015 accused had caught hold of his wife and 

committed rape upon her at their home when no one else 

was present. In that background the Tangla Police Station 

case No. 62/2015 was registered. As per record during 

the investigation, the police officer got the victim 

examined by the doctor. Statements of witnesses were 

recorded. Accused was arrested and other usual 

formalities were conducted. At the end of the 
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investigation the police officer filed the charge sheet vide 

charge sheet No. 24/16 dated 31. 03.2016.   

 

2.  On receipt of the charge sheet the learned Magistrate 

took cognizance of offence. The accused Ajoy Rabha 

appeared and vide order the learned Magistrate 

committed the case to the Court of the Session. The 

learned Sessions Judge transferred the case to this Court 

for disposal. On receipt of the record, charge was framed 

against the accused person under Sections 376 IPC and 

448 IPC. The prosecution has examined 4 (four) 

witnesses to prove the charge while the defence has 

examined none. The statement of the accused was 

recorded as per Section 313 (1)(b) of the Code. In the 

case at hand the following points therefore needs to be 

framed and determined.  

 

3.  Points for determination : (a) Whether the accused 

Ajoy Rabha criminally trespassed into the compound of 

the informant on 28.05.2015 with intent to commit 

offence? (b) Whether the accused thereafter forcibly took 

the victim to his room and committed rape upon her?   

 

4.  Decision and the reasons thereof: In the charge sheet 

there are 7 (seven) listed witnesses, out of which one is 

the medical officer and two others are the investigating 

officers. Except these three formal witnesses, prosecution 

has examined the other 4 (four) witnesses.PW1, 
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Biswanath Das is the writer of the FIR who has exhibited 

the FIR and in cross examination he admits that there is 

no reason shown in the FIR for the delay occasioned.  

 

5.  PW2, Manti Deka is the informant.  He has stated that 

about 8/10 months ago this incident took place and at 

that time he was away from home. According to PW2 

after about 15 days of the incident when he returned 

home his family members told him that accused had 

raped his wife. PW2 deposed that he thereafter asked his 

wife who admitted that accused had forcibly sexual 

intercourse with her against her will. In that background 

so deposed PW2, FIR was filed. 

 

6.  In cross examination PW2 admitted that at that time his 

wife was staying with his (PW2) mother, his brother and 

other family members in the joint family house. PW2 also 

admitted that there are four houses near his house and 

that if any one forcibly pick up someone nearby people 

would see the incident. PW2 has admitted that the 

mother and father of the accused live with him in the 

same house. It has also come out through his mouth that 

his house is hardly 3 KM from the police station.  

 
7.  Kabita Deka examined as PW3 is the sister in-law of the 

informant and has stated that one day in the evening 

hours SD (victim) came and told her that accused Ajoy 

Rabha forcibly committed rape upon her in his house. 
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PW3 has further reported that fearing humiliation they 

did not report the matter to anybody. This witness has 

stated that when PW2 came home then vic tim informed 

him about the matter and FIR was filed.  

 
8.  In cross examination PW3 has stated that there are 6/7 

houses nearby. She has also admitted that there is a 

dong between the house of the accused and the house of 

the informant. PW3 answered that when the victim came 

to her she was in normal condition and her clothes were 

not torn.  

 

9.  What is important to note is that PW3 does not state 

anywhere that victim told her that she was forcibly picked 

up from the back side of her house. In other words the 

deposition of PW3 indicate that SD (victim) was raped 

inside the house of the accused when she had gone there 

for whatever reason. That apart, the conduct of PW3 

after hearing such a life changing incident is intriguing 

inasmuch as she does not bring the matter  to the notice 

of her husband or her mother in law and maintain a 

muted posture til l  the time the husband of PW4 arrives.  

 

10.  PW4, SD (victim) has stated that on the relevant day she 

had gone out to urinate in the back side of her compound 

and at that time accused came from behind gagged her 

mouth and forcibly took her to his house. PW4 has 

further averred that inside the house accused had sexual 
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intercourse with her against her will and while having the 

sexual act, the accused had tied her mouth with a piece  

of cloth. It is in the deposition of PW4 that after raping 

her, accused allowed her to go back and thereafter she 

came home and informed her sister in-law about the 

matter.  

 

11.  It is in the deposition of PW4 that after about 15 days 

when her husband came back home she told him about 

the matter and FIR was subsequently filed.  PW4 has 

exhibited his previous statement given before the learned 

Magistrate (exhibit 2) 

 

12.  In cross examination PW4 admitted that she was staying 

with her in- laws in the same house. The victim has 

agreed that there are two houses almost adjacent to the 

house of the accused and in these two houses the family 

members including female members are present. This 

witness when questioned answered that when she was 

picked up and forcibly taken by the accused, it was not 

dark. There was some light. PW4 also admitted that 

though the accused caught hold of her suddenly from 

behind she had not shouted. While answering question 

posed, PW4 replied that after the sexual act she came out 

of the house but she did not seek help of others though 

she came through the compound of Bishnu Rabha and 

Pitambar Rabha. PW4 has admitted there was talk ing 

terms with the accused prior to the incident and both 



6 
 

parties used to come to each others house. During the 

cross examination PW4 deviated from her stand in the 

examination in chief and impliedly admitted that her 

mouth was not tied by stating that during the sexual act 

she had told the accused that it was not good because 

she was a married woman.  

 

13.  A careful reading of the evidence and the other materials 

goes to show the following:- 

 

i. FIR was filed after 15 days of the incident.  No 

reason for the delay has been shown in the FIR.  

ii. The victim was staying in the joint family where an 

adult male member was also present. But no 

attempt to confront the accused, inform the society 

or the police was made for several days.  

 

14.  It has come on record that husband of the accused had a 

mobile phone inasmuch as PW4 admitted that she talked 

to her husband about the incident over phone after 10/12 

days of the incident. PW2 has admitted that his brother 

Lohit Deka had a mobile phone connection.  In view of 

the matter the victim waiting for 10/12 days to 

communicate such an important life changing matter to 

her husband does not appear to be the natural course of 

human conduct.  
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15.  The house of the victim is hardly 3 KM from Tangla PS. 

She was living in a joint family and could therefore 

immediately report the matter before the police. But she 

choose not to do so. Ever otherwise the journey time 

from Tangla to Mangaldoi is hardly one hour by bus. If 

such a major incident had actually taken place as alleged 

by the victim the natural course of human conduct  would 

have been to take a bus and go to Mangaldoi on next day 

early in the morning and report the matter before her 

husband.  

 

16.  It is not believable that during day time a man would 

forcibly take a woman and take her across a dong and 

then across the compound of two houses i.e. of Pitambar 

Rabha and Bishnu Rabha and none would see him.  It 

need to be remembered that PW3 has nowhere stated the 

victim told her that she was forcibly picked up from the 

back side from her compound.  

 

17.  I have also considering the statement of accused person. 

He has stated that the victim came to his house on her 

own to give some sweets. As per the accused at that time 

her sister in-law (Kabita Deka) suddenly arrived and 

suspected that the victim was having some physical 

relation with the accused and it was she who reported her 

suspicion to the informant on his arrival. The statement 

of the accused is relevant under Section 313 (4) of the 

Code and can be used for or against him.  
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18.  In the backdrop of the statement of the accused, if I 

carefully analyze the deposition of PW2, I find that upon 

his arrival at home, his wife (PW4) did not initially tel l 

him anything. It was some other family member, most 

probably PW3. Thereafter, the informant (PW2) 

confronted his wife (PW4) and then the case was filed.  

 

19.  The fact and circumstances shows major chink in the 

prosecution armour. The victim does not appear to be 

reliable witness. Her evidence is contrary to the conduct 

of a natural person similarly situated, reasons for which I 

have disclosed above. The cardina l principle governing 

criminal trial is what whenever the offence is grave 

calling for severe punishment, court would be extra 

careful while appreciating evidence and benefit of 

reasonable doubt must go to the accused person. In view 

of such evidence on record, I am of the opinion the 

accused deserve benefit of doubt and accordingly the 

accused stands acquitted and set at liberty.  

 

Given under my hand and seal of this Court on this the 

05 thday of July, 2016. 

 
 
(R Lal) 

   Asstt. Sessions Judge, 
       Udalguri: Assam 

 


